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546 COLUMBIA LAW REVIEW. 

Mat a Partner Sue his Co-partner m Trover? — A consideration 
of the nature of a partner's interest in firm property is suggested by 
the recent case of Weiss v. Weiss (1912) 133 N. T. Supp. 1021, in 
which the question was presented whether a partner could maintain 
trover against his co-partner for the latter's sale of partnership per- 
sonalty in hostility to the firm. It was decided, first, that this action 
lies between tenants in common; and second, that partners hold as 
tenants in common; and that therefore the action lies here. 

The court's first premise is clearly sound according to the law of 
its jurisdiction and the weight of authority in America. The old and 
narrow rule was that since, by the law of the estate, each tenant in 
common of a chattel has an equal right with his fellow "to its posses- 
sion, its hostile retention 1 or even sale 2 by one afforded no ground for 
a possessory action by the other, who was left to his precarious right of 
retaking it when he might find the chance. 3 If, however, one tenant 
had actually destroyed the chattel, 4 he was liable to suit; he had made 
it plainly impossible for the plaintiff's chance ever to arise. This 
logical but inadequate result seems to be still the law of England, 
in spite of numerous dicta to the contrary; 5 but most of our courts take 
the practical view that a sale, so far as the plaintiff is concerned, is 
usually equivalent to an act of destruction and should afford the 
same remedy. Of course the plaintiff may elect to assert that he is 
now a tenant in common with the purchaser rather than consider 
himself ousted of the chattel. 7 This departure from the strict reason- 
ing of the ancient law was made with hesitation, 8 but its manifest 
justice seems a sufficient justification of its adoption. 

The court's second premise, however, that partners hold as tenants 
in common, seems contrary to the law of its own jurisdiction, 9 and 
on principle will not bear analysis, 10 though its truth has been asserted 
in innumerable dicta and even in actual decision." The analogy 
fails, for instance, when tested by the right to partition. In some juris- 
dictions a partner may not ask for partition, even where no firm debts 
are outstanding; 12 and, in any event, he who seeks partition must make 
it clear that the property involved will not be needed for the debts 
of the firm." Again, if one partner sell his interest to a stranger, 
this vendee does not take forthwith an und ivided moiety, but only 

'Osborn v. Schenck (1880) 83 N. Y. 201. 

2 See Mayhew v. Herrick (1849) 7 C. B. 229. 

"Lit. § 323- 

'Co. Lit. § 200; Buller, N. P., Trover, 34-b. 

'Barton v. Williams (1822) 5 B. & Aid. 39S, 401. 

'Weld v. Oliver (Mass. 1839) 21 Pick. 559; Wheeler v. Wheeler (185 1) 
33 Me. 347; contra, Trout v. Kennedy (1864) 47 Pa- 387; Sanborn v. 
Morrill (1843) 15 Vt. 700. 

'Wheeler v. Wheeler supra; White v. Osborn (N. Y. 1839) 21 Wend. 72. 

■White v. Osborn supra; cf. Gibbs v. Reed (N. Y. 1808) 3 Johns. 175- 

"Preston v. Fitch (1893) 137 N. Y. 41. 

"See Kruschke v. Stefan (1892) 83 Wis. 373; see Thompson v. Bow- 
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"Montjoy v. Holden (Ky. 1821) 12 Am. Dec. 331; Hartnett v. St.llwell 
(1904) 121 Ga. 386. 

"Wild v. Milne (1859) 26 Beav. 504. 

"Pennybacker v. Leary (1884) 65 la. 220, 233; Molineaux v. Raynolds 
(1896) 54 N. J. Eq. 559- 
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an interest which is deliverable and available under an accounting 
and a determination of the partnership's debts. 14 

The above results arise out of the fundamental distinction between 
the two relationships. Tenancy in common is of course simply the 
holding of a particular res in indefinite though undivided moieties; 
the relationship is confined to that res alone, uncomplicated by any 
other reciprocal rights or liabilities. A partner's interest is sui 
generis 1 '' and is not so easily isolated or delimited; his interest in any 
particular piece of firm property is not an ascertained fraction of that 
chattel, 10 but only that as yet undetermined share of the assets to 
which he is entitled, under the partnership contract, after the firm 
debts shall have been paid and the partner's equities adjusted. 17 Prom 
this it follows that one partner cannot sue his co-partner at law in 
regard to partnership matters, 18 since before an accounting he has no 
established right on which he can declare; 10 no enforceable cause_ of 
action at law has in fact arisen in his favor. An obstacle to sustaining 
an action at law is met with on the pleading side alsoj for a partner 
must join all the members of the firm as parties plaintiff, 20 a require- 
ment which would result in plaintiff and defendant appearing on 
both sides of the controversy. 21 It is for these reasons well settled that 
contract or quasi-contract actions 22 involving partnership concerns can- 
not be enforced between partners; for the plaintiff should not in jus- 
tice force the defendant to liquidate one particular obligation without 
a determination of the general balance between the partners. 2 * The 
decisions as to tort actions are few in number and briefly considered, 
but trespass, 24 replevin, 25 and trover 20 have been denied. It would 
therefore appear that the proper remedy for a partner whose co- 
partner has converted firm property is the filing of a bill in equity for 
dissolution and an accounting, whereby the ultimate injury done to 
the plaintiff can be exactly measured and efficiently remedied. 

"Menagh v. Whitwell (1873) 52 N. Y. 146; see Bank v. Carrollton R. R. 
(1870) 11 Wall. 624. 

"See Morrison v. Bank (1005) 213 111. 472, 480. 

"Lingen v. Simpson (1824) 1 Sim. & S. 600; Taft v. Schwamb (1875) 
80 111. 280, 300. 

"Staats v. Bristow (1878) 73 N. Y. 264; Johnson v. Shirley (1899) 152 
Ind. 453- 

"Pox v. Hanbury (1776) Cowp. 445; see Venning v. Leckie (1810) 13 
East 6; cf. Crater v. Bininger (1871) 45 N. Y. 545; Burdick, Partner- 
ship (2nd ed.) 333. 

"See Richardson v. Bank of England (1838) 1 Mylne & C. 165. 

M i Wm. Saunders, 291-c, note. 

M In a few jurisdictions this difficulty has been obviated by statutory 
permission to sue in the firm name. 

^Bovill v. Hammond (1827) 6 Barn. & C. 149; see Kutz v. Dreibelbis 
(1889) 126 Pa. 335; Holmes v. Higgins (1822) 1 Barn. & C. 74; Voegtlin 
v. Bowdoin (1907) 104 N. Y. Supp. 394. 
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1855) 19 Barb. 196, 200. 
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(1852) 2 Cal. 420. 
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